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The Office of the Attorney General—Residential Utilities and Antitrust Division
(“OAG”) submits the following Comments in response to the Commission’s August 22, 2016
Notice of Comment Period Regarding Completeness and the comments of commissioners at the
August 25, 2016 agenda meeting. The Commission requested “comments, initial, supplemental
or responsive, from interested parties regarding completeness.” These Comments will address
the completeness standard and additional information required from CenturyLink to complete its
petition.
. BACKGROUND
In August 15, 2016 Comments, the OAG concluded—and continues to conclude—that
CenturyLink had filed an incomplete petition in this docket. As a result, the OAG objected to
the petition and recommended that more information be filed by the Company in order to
complete the petition. The Comments detailed deficiencies in the initial petition regarding the

information required under the statute, from basic, facial deficiencies such as the lack of a list of

local services in each exchange area, to more complex deficiencies related to a lack of



methodological detail and data to support the analyses submitted by the Company.® A list of
questions that would help resolve some of the deficiencies was then offered to provide guidance
for future and/or supplemental filings.”> In Section Il of these Comments, the OAG will provide
additional detail regarding the proper standard for completeness and what additional
documentation is required from CenturyLink in order to find the petition complete.

The Department of Commerce (“Department”) also filed Comments on August 15. The
Department objected to the petition as incomplete and provided a list of deficiencies in
CenturyLink’s petition.> The Department anticipated that “at a minimum, the Commission will
need reliable technical information” regarding CenturyLink’s assertion that wireless coverage
qualifies as an “adequate competitive service” under the new statute.* In order to supplement the
record and potentially complete the petition, the Department recommended that the docket
remain open to allow the Company to provide the supplemental information so that the
»5

Commission could then “establish a process to determine whether the petition is complete.

1. THE PROPER ANALYSIS OF COMPLETENESS

The Commission’s August 22, 2016 Notice of Comment Period and the questions from
commissioners at the August 25, 2016 Agenda Meeting indicated a desire for parties to develop
the record on the proper analysis of completeness in this case. The Competitive Market Statute
was enacted in May 2016. CenturyLink filed its petition one month later. The OAG’s August
15, 2016 Comments objected to the petition as being incomplete and provided a basis to support

this conclusion. This continues to be the only reasonable conclusion that can be made based on

! OAG’s August 15, 2016 Comments, at 6-13.
21d. at 14-15.
® Department’s August 15, 2016 Comments, at 3-8.
4
Id. at 9.
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the petition filed by the Company. This section will explain the standard the Commission should
use to determine completeness and why this standard is distinct, both methodologically and
temporally, from the Commission’s analysis of the merits.

The Commission and other parties regularly review applicants’ petitions under various
statutes within Commission jurisdiction. These processes, such as those envisioned in petitions
for certificates of need or route or site permits,® describe specific contents that must be present in
a petition under those rules. For energy utilities’ rate increase filings, parties include information
in the initial filing that are required as a result of statutes, rules, and prior orders; Xcel’s most
recent rate case filing included a 45 page summary of compliance requirements.” In this case,
completeness may be more difficult to define, given its status as an issue of first impression for
the Commission, a lack of prior rulemaking to define required elements of the petition, and a
lack of prior orders to guide parties’ initial review. Despite these challenges, there are principles
that can be articulated and then applied to CenturyLink’s petition to identify specific
requirements the petition is missing in the Company’s initial filing.

A. THE COMPLETENESS STANDARD

The Commission should apply a completeness standard that defines a complete petition
as one that contains sufficient supporting information to allow parties to undertake the work
necessary to analyze the merits of the petition. Given the short timeline in the statute once a
complete petition has been submitted, the Commission should ensure that parties have the
foundational elements that will allow them to conduct analysis on the petition in place before a

finding of completeness is made. In essence, a carrier filing a petition under this statute must

® Minn. R. § 7849; Minn. R. § 7850.

" Direct Testimony of Akash Chandarana, In the Matter of the Application of Northern States Power Company for
Authority to Increase Rates for Electric Service in Minnesota, Docket No. E002/GR-15-826, Schedule 2 (Nov. 2,
2015).



“show its work” in the initial filing in order to have a complete petition for review. CenturyLink
has not shown its work. As a result, any analysis of the merits of the petition is both premature
and impossible, given the lack of detail provided in the petition.

The filing of the superficial results of analyses performed by the Company with no
supporting data or workpapers does not allow for any analysis necessary on the merits of the
petition. This leaves the Commission with a take-it-or-leave-it approach and shuts out other
parties’ ability to perform analysis of the petition using the same data set relied upon by the
Company.

Such scant data would not be allowed in any other Commission proceeding. It would be
similar to an energy utility purporting to file a sales forecast in a general rate case without also
providing the volumes of data to support its results, and only a table or a graph reporting the
results of its analysis. The utility could argue, in that case, that it has filed the results of its sales
forecast and that no party demonstrated that it was unreasonable. But, such a result would only
be realized because no party had the ability to properly analyze and critique the company’s claim
using the company’s data. In order for parties to conduct analysis on the merits, a company must
show its work.

A complete filing does not foreclose the subsequent requests for information by parties
and the Commission—in fact, many of these questions arise only when parties can thoroughly
investigate a complete initial petition that contains all information relied upon by the company in
its initial analysis. But this analysis cannot occur without sufficient data in the record. The next

section will identify specific parts of CenturyLink’s petition that are missing.



B. THE APPLICATION OF A COMPLETENESS STANDARD TO CENTURYLINK’S
PETITION

In applying the completeness standard articulated above, CenturyLink’s initially-filed
petition is incomplete because it is missing basic statutory elements and because of the absence
of supporting data.

First, there are basic statutory elements that were not addressed in the initial petition.
The most straightforward example is the requirement in subdivision 2(b)(2), which requires a list
of “the local services offered by the local exchange carrier in each exchange area.” The OAG
commented on this requirement in its August 15 Comments.? CenturyLink was asked about this
provision during the Commission’s August 25 Agenda Meeting and acknowledged that it did not
submit an actual list of local services, but rather a link to its national website. According to the
Company’s representative, this particular statutory element was pre-judged by the Company to
be unimportant to the analysis and thus not required to be actually included in the filing. This is
an example of a basic statutory requirement that CenturyLink could have easily provided in its
filing, but did not.

Second, there are several significant shortcomings in CenturyLink’s petition where the
Company failed to show its work and the absence of those supporting data will be likely to
prevent parties from conducting analysis on the merits of the petition. This section will cover
each filing requirement and will describe why CenturyLink has failed to submit a complete
petition.

1. List of Exchange Areas
CenturyLink’s list of exchange areas—a critical component of its required showing—was

populated with proprietary data using a licensed “allocation tool” that does not produce

8 OAG’s August 15, 2016 Comments, at 7.



workpapers.® Without this data, which generates the number of households in each exchange
area, parties must take CenturyLink at its word that its analysis is accurate. Given the central
importance that the number of households has in the statutory criteria,’® it is unreasonable for
CenturyLink to rely upon a proprietary data set and a proprietary analysis tool to generate this
information. CenturyLink must provide the data and the tool used to generate its list of exchange
areas in order to complete this statutory filing requirement.

2. Local Services Offered by Carrier

The requirement to provide a list of local services offered in each exchange area, in
addition to being a relatively straightforward aspect of the statute with which CenturyLink did
not comply, is also an important part of the analysis. A list of local services in each exchange
area allows parties to analyze how CenturyLink is defining the scope of its customers. In other
words, it provides parties with additional insight into how CenturyLink is classifying its
customers for the purpose of meeting the statutory criteria. This could help parties compare
CenturyLink customer data with the types of services it argues qualifies under the statute.
CenturyLink must provide a complete list of each local service offering provided in each
exchange service area along with a citation to the tariff page or pages in order to complete this
statutory filing requirement.

3. Competitive Service Providers in Exchange Service Area

The next deficiency is the required list of competitive service providers in each exchange

service area that was included in CenturyLink’s initial petition. The affidavit and accompanying

°1Id. at 6.

19 CenturyLink must show that it serves fewer than 50 percent of households in an exchange service area. Minn.
Stat. § 237.025 subd. 4(1). This showing necessarily requires two data points for each exchange service area: the
number of households and the number of households served by CenturyLink. By not providing supporting
information regarding its calculation of the number of households it serves, other parties are unable to verify a key
component of the statutory showing.



schedules summarily lists “major” wireless providers and facilities-based cable providers
purported to be operating in the exchange service areas.* There is no information provided
regarding how this list was generated, including the data sources used to generate the list.
CenturyLink also includes wireless maps, similar to the type used in wireless providers’
marketing material, but includes no supporting material regarding the strength of coverage,
availability of coverage, or the accuracy of the maps. CenturyLink must provide the data source
or sources it relied upon to produce the list of competitive service providers in each exchange
area and it must also provide data to support the creation of its wireless coverage maps and any
other data relied upon in its determination that a wireless carrier serves customers or offers
service to customers within each exchange service area in order to complete this statutory
requirement.

4, Affiliate Relationships with Any Provider of Local Service within
Exchange Service Area

CenturyLink stated that it “does not have an affiliate relationship with any provider of
local service that it is relying upon to demonstrate that it meets the competitive criteria in each

exchange area.”?

In a footnote, it also stated that it is beginning to offer residential VOIP
service, but did not have any customers as of December 31, 2015 “the date of the data used in
this Petition.”*® CenturyLink did not provide a rationale in support of its decision to use
December 31, 2015 as the cutoff date for use in this petition, nor did it include any further

explanation of its offering of residential VOIP service in 2016, the year in which the petition was

filed. Given the uncertainty regarding the provision of voice service by CenturyLink affiliates in

1 Affidavit of Robert Brigham, at | 16.
12 CenturyLink Petition, at 4.
Bd.



2016, CenturyLink must provide additional detail regarding its use of 2015 data and about its
residential voice VOIP offering in order to complete this statutory requirement.
5. Demonstration of Loss of Local VVoice Service Customers

CenturyLink’s confidential Exhibit RHB-8 contains a summary table that purports to be
“documentation demonstrating the local exchange carrier’s loss of local voice service customers
to unaffiliated competitive service providers” over at least the past five years.* Like other parts
of its petition, CenturyLink provides only the results of its analysis, but no supporting data or
methodological explanations. Again, parties are left to take the Company at its word that what it
purports to show is accurate. CenturyLink must provide the data used to create its confidential
Exhibit RHB-8 in order to complete this statutory requirement.

6. Evidence Related to Competitive Criteria

The Commission must determine whether CenturyLink has met the competitive criteria
set forth under the statute, but there are important pieces of this analysis that are missing or
incomplete. For example, in a response to an information request, CenturyLink states that it
performed a “special study to identify the business customers with three or fewer lines,” but
provided no additional detail regarding the billing study it performed beyond the results of that
study. Without this information, parties are left to assume that CenturyLink’s tally of business
customers is accurate.™ A similar issue arises for CenturyLink’s tally of residential customers—
merely mentioning that “billing data” was used for the analysis does not provide the detail
necessary for parties to analyze this aspect of the filing.® The import of these foundational

elements of CenturyLink’s petition cannot be overstated because, together with the calculation of

Y Minn. Stat. § 237.025 subd. 2(b)(5).
15 CenturyLink’s Response to Department Information Request No. 6, attached as Schedule JAD-01.
18 Affidavit of Robert Brigham, at 1 6.



the number of households in each exchange area, the number of residential and small business
customers comprises one of the two required showings under the statute. An analysis on the
merits cannot proceed until CenturyLink has provided the justification and the data for the
analysis it performed to calculate the number of residential and small business voice customers it
serves.

7. Other Information Requested by the Commission
The final prong under subdivision 2 serves a limited, but useful purpose in the context of
developing a complete petition. The provision allows the Commission to request other

information “that is relevant to the applicable competitive criteria”*’

to be included in a complete
petition. Far from being an open-ended provision that could allow for an indefinite delay, this
provision simply allows the Commission to request that additional, relevant information be filed
before a petition can be deemed complete. This information could be prompted by comments by
parties on completeness, such as the comments filed by the OAG and Department in this case, or
the information could be required of future carriers petitioning under this statute. Specifically,
this provision allows the Commission to request of parties the type of information identified by
the OAG in these Comments. This provision gives parties the full 180 days allowed in the
statute to analyze the merits instead of using a substantial portion of that time conducting
discovery to procure the supporting, initial data from the company. Just as an energy company
cannot file only summaries of the results of its analyses in a rate case, such as its sales forecast or
class cost of service study, CenturyLink must file more than summaries of the results of its

analyses. This provision allows the Commission to require CenturyLink to go beyond checking

the boxes of its statutory filing requirements and show its work.

Y Minn. Stat. § 237.025 subd. 2(b)(7).



C. COMPLETENESS VERSUS SUFFICIENCY

One of the difficulties of this particular analysis, as alluded to in deliberation by
commissioners on August 25, is that the line between the analysis of completeness versus the
analysis of sufficiency is not always easily-defined. That is so because the competitive criteria
upon which the Commission will ultimately decide the merits are primarily fact-based, as are
many of the concerns regarding completeness raised here and in prior comments. The
application of the completeness standard as defined in these Comments can assist the
Commission in this exercise. As-filed, it is unclear how parties can actually analyze the showing
purportedly made in CenturyLink’s petition. The raw data and methodologies relied upon by
CenturyLink are nonexistent and the petition is incomplete. A complete petition, on the other
hand, will allow parties to move onto an analysis of the merits. This analysis will utilize the data
provided by CenturyLink in a supplemental filing to test the rigor of the Company’s analysis and
to ensure that the definitions and assumptions used by the Company are reasonable in
demonstrating what is required under the statute. Some of the questions raised in the OAG’s
August 15 Comments will be answered in this phase of the analysis, once the petition is
complete.

I11.  PROCEDURAL RECOMMENTATION

The Commission can either reject CenturyLink’s petition as incomplete and allow it to
re-file an initial petition to attempt to address the deficiencies highlighted by parties or it can
keep the docket open and allow for CenturyLink to supplement its initial petition at a future date.
Under either scenario, the Commission should allow parties to comment on the completeness of
the petition and then make a completeness determination.

Specifically, the Commission should require CenturyLink to file the following, in order

to have a complete petition:
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e The data and the tool used to generate its list of exchange areas;

e A complete list of each local service offering provided in each exchange service area
along with a citation to the tariff page or pages;

e The data source or sources it relied upon to produce the list of competitive service
providers in each exchange area;

e Data to support the creation of its wireless coverage maps and any other data relied

upon in its determination that a wireless carrier serves customers or offers service to

customers within each exchange service area;

Additional detail regarding the appropriateness of using 2015 data;

Data on its residential voice VOIP offering and number of customers as of 7/31/2016;

The data used to create its confidential Exhibit RHB-8;

The justification and the data for the analysis it performed to calculate the number of

residential and small business voice customers it serves; and

e Other information required by the Commission.

Once the Commission has a complete petition to review, the 180-day timeline begins and
the Commission can establish a procedure for review of the merits, such as a contested case.
Subsequent requests by the Commission from the petitioner or any other party at that stage do
not affect the 180-day timeframe and the petitioner and all other parties will have clarity and
certainty regarding the time of final determination.*®

CONCLUSION

CenturyLink has filed an incomplete petition. The OAG and the Department have filed
comments that provide detail regarding this incomplete filing and that suggest specific pieces of
information that would help supplement the record The Commission should find that
CenturyLink has filed an incomplete petition and allow it to provide evidence to remedy the
deficiencies in the current petition. The Commission should find that a complete petition should
contain supporting information sufficient to allow parties to begin the work necessary to analyze

the merits of the petition. In other words, a complete petition is one in which CenturyLink

8 See Minn. Stat. § 237.025 subd. 3(f) (noting that the Commission can, “[i]n reviewing the petition,” seek
additional information).
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shows its work. Once CenturyLink has supplemented the record with the specific items
described herein, the Commission may then determine whether the petition is complete and then,

and only then, set forth on the merits within the 180-day timeline.

Dated: August 29, 2016. Respectfully submitted,

LORI SWANSON
Attorney General
State of Minnesota

[s/ Joseph A. Dammel
JOSEPH A. DAMMEL
Assistant Attorney General
Atty. Reg. No. 0395327

445 Minnesota Street, Suite 1400
St. Paul, Minnesota 55101-2131
(651) 757-1061 (Voice)

(651) 297-7206 (TTY)
joseph.dammel@ag.state.mn.us

ATTORNEYS FOR OFFICE OF THE

ATTORNEY GENERAL-RESIDENTIAL
UTILITIES AND ANTITRUST DIVISION
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STATE OF MINNESOTA

OFFICE OF THE ATTORNEY GENERAL

SUITE 1400

445 MINNESOTA STREET

LORI SWANSON ST. PAUL, MN 55101-2131
ATTORNEY GENERAL TELEPHONE: (651) 296-7575

August 29, 2016

Mr. Daniel Wolf, Executive Secretary
Minnesota Public Utilities Commission
121 Seventh Place East, Suite 350

St. Paul, MN 55101-2147

RE: In the Matter of the Petition of CenturyLink QC to be Regulated Pursuant to Minn.
Stat. § 237.05; Competitive Market Regulation
Docket No. P421/AM-16-496

Dear Mr. Wolf:

Enclosed and e-filed in the above-referenced matter please find Responsive Comments of
the Office of the Attorney General.

By copy of this letter, all parties have been served. An Affidavit of Service is also
enclosed.

Sincerely,
/s/ Joseph A. Dammel

JOSEPH A. DAMMEL
Assistant Attorney General

(651) 757-1061 (Voice)
(651) 296-9663 (Fax)

Enclosure

TTY: (651) 282-2525 « Toll Free Lines: (800) 657-3787 (\Voice), (800) 366-4812 (TTY) » www.ag.state.mn.us
An Equal Opportunity Employer Who Values Diversity



AFFIDAVIT OF SERVICE

RE: In the Matter of the Petition of CenturyLink QC to be Regulated Pursuant to Minn.

Stat. § 237.05; Competitive Market Regulation

Docket No. P421/AM-16-496
STATE OF MINNESOTA )

) SS.

COUNTY OF RAMSEY )

I, TERESA WINGER, hereby state that on August 29, 2016, I filed with eDockets
Responsive Comments of the Office of the Attorney General and served the same upon all
parties listed on the attached service list by email, and/or United States Mail with postage

prepaid, and deposited the same in a U.S. Post Office mail receptacle in the City of St. Paul,

Minnesota.

s/ Teresa Winger
Teresa Winger

Subscribed and sworn to before me
this 29th day of August, 2016.

s/ Ruth M. Busch
Notary Public

My Commission expires: January 31, 2020

TTY: (651) 282-2525 « Toll Free Lines: (800) 657-3787 (\Voice), (800) 366-4812 (TTY) » www.ag.state.mn.us
An Equal Opportunity Employer Who Values Diversity
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