B.

DOUBT IS RESOLVED IN FAVOR OF REQUIRING COMPLETENESS.

It is particularly important that the Commission ensure a complete filing in dockets where the
statutory deadline is short and the case is factually and legally complex, as is the case in the
instant CenturyLink QC Petition. In such cases, the Commission resolves doubts about the need
for further information to ensure completeness in favor of requiring it to be filed. 3
For example, in an application by Northern States Power Company (NSP) for a certificate of
need, the Commission observed that the relevant statute required Commission action within six
months of receipt of a complete filing, the application was “technically complex,” “legally
demanding,” and raised “serious issues of public policy.” 4 The Commission emphasized that in
such a case, “having a complete filing in hand at the beginning of the process is extremely
important.” The Commission further said:
It will be difficult enough to conclude public and evidentiary hearings, briefing,
and oral argument within the six month time frame, without having to rely on
discovery to clarify facts which could be clarified now. The Commission will
therefore resolve doubts about the need for further information in favor of
requiring it. The comments of the parties, and the Commission’s independent
examination of the filing, show that the application is not substantially complete
in its present form. 5
C.

BURDEN OF PROOF AND EVIDENCE NOT WITHIN
AUTHORITY OF THE COMMISSION

THE

REGULATORY

When the Commission lacks subject matter jurisdiction to obtain from third parties information
with which to assess the merits of a petition as to which the burden of proof rests with the
petitioner, as is the situation in the present docket, the Commission does not require parties to the
proceeding to develop the information by means of discovery in a contested case process, but
instead requires the information to be provided in the initial filing of the petitioner.

_________________________________
(Footnote Continued from Previous Page)
Accepting Filing as Substantially Complete and Authorizing Executive Secretary to Vary Time
Requirements, July 18, 1991, page 4.
3
Docket 91-19, Order Requiring Supplementary Filings to Complete Application, May 29, 1991,
page 4.
4
Id.
5
In the Matter of an Application for a Certificate of Need for Construction of an Independent
Spent Fuel Storage Installation, Docket No. E002/CN-91-19, Order Requiring Supplementary
Filings to Complete Application, May 29, 1991, page 4 (emphasis added).
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The Commission did so in connection with the certificates of need for the CapX projects 6, a
proposed set of transmission facilities in which entities not regulated by the Commission
participated. The initial filing for the CapX projects was to include “pertinent data concerning
peak demand and annual electrical consumption within the applicant's service area and system,”
including estimates of the number of ultimate consumers within the applicant's system, annual
electrical consumption by those consumers, data regarding annual Minnesota and system-wide
energy consumption, and the number of customers for each utility that participated in a CapX
project. 7 The Department objected to a finding of completeness, because the initial filing omitted
information regarding the system-wide energy consumption and numbers of customers for the
two unregulated municipal utilities, the Central Minnesota Municipal Power Agency (CMMPA)8
and Wisconsin Public Power, Inc. (WPPI) 9. In particular, the application contained no data
relating to Minnesota and system-wide energy consumption by WPPI, or the number of
customers served by either CMMPA or WPPI. The Department recommended that the
Commission not find completeness in the absence of this information being provided by the
Applicants. 10 The Commission agreed and directed the Applicants to file the supplemental
information for purposes of completeness. 11
D.

ASSUMPTIONS UNDERLYING THE FILING REQUIRED TO SHOW COMPLETENESS

To be considered complete, a company’s initial petition must provide sufficient information,
regarding the assumptions underlying the information in its petition to allow for meaningful,
timely analysis. When a company fails to do so, and as a result parties are unable to timely
assess a petition, the Commission may deny the petition.

6

In the Matter of the Application of Great River Energy, Northern States Power Company (d/b/a
Xcel Energy) and Others for Certificates of Need for the CapX 345-kV Transmission Projects,
ET-2, E-002, et a/./CN-06-l 115, Order Accepting Application as Substantially Complete
Pending Supplemental Filing, Nov. 21 2007.
7
Id. at 8-9.
8
CMMPA describes itself as “a municipal, consumer-owned, non-profit organization providing
energy management and consulting services for its electric utility members and affiliates”
http://www.cmmpa.org/about-cmpas. It states, “[a]s a participant in the CapX Brookings
transmission projects, [CMMPA] owns 3.9 percent of the 250-mile line along with Xcel Energy,
Great River Energy, Ottertail Power Corporation and Missouri River Energy Services.”
http://www.cmmpa.org/projects/agency-sponsored-projects/
9
WPPI describes itself as a “municipal electric utility” “formed pursuant to Wisconsin Statutes §
66.0825’… that supplies substantially all of the wholesale electric power requirements of its
member distribution systems on a not-for-profit basis,” the members of which are “51
municipalities, municipal utilities and a cooperative electric association within Wisconsin, Iowa
and Michigan.” Publ. online at: edockets no. 20135-87212-01.
10
Id. at 9.
11
Id. at 9.
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The Commission found incomplete an initial filing that the parties were unable to timely assess
in the 2012 Integrated Resource Plan of Great River Energy (GRE 2012 IRP Order). 12 There
GRE failed to provide in its initial filing sufficient information on its assumptions and on
alternative scenarios testing changes to GRE’s supply-side resources. 13 GRE denied that its
omission of data from its initial filing could prejudice the parties’ efforts to evaluate the merit of
its Plan, because, GRE reasoned, the Company’s preferred plan was “the status quo,” for which
the requested information on alternative scenarios (sought to be developed by the parties) was
not important. 14 The Commission disagreed with the merits of the Company’s theory about
resource planning, stating that “resource planning involves the costs of both new resources and
existing resources and information on alternative scenarios was “precisely the type of analysis
that a resource plan should include.” 15 The Commission, due to a lack of time for the parties to
develop information after the completeness determination, ultimately rejected GRE’s IRP. It
further directed that, for GRE’s next proposed IRP to be complete, the company must provide
the requested information in its next IRP Initial Filing. 16
The Commission routinely requires that Companies provide in their initial filings the supporting
data and workpapers that transparently disclose the Applicant’s underlying data, assumptions and
methods in a manner that allows other parties to assess and reconcile the Applicant’s proposals.
For example, in the CPE 2015 Rate Case Order, to address parties’ concerns the Company’s
initial filing provided insufficient supporting details, which shifted the onus to other parties to
develop information via discovery (that may or may not be fully and reasonably answered) the
Commission ordered the Company’s future initial filings to provide greater detail, and for the
detail to be transparent and reconcilable (by for example having related datasets use the same
time periods). The Commission ordered that, 17

12

In the Matter of Great River Energy’s 2012 Integrated Resource Plan, Docket No. ET-2/RP12-1114, Order Rejecting Resource Plan and Setting Future Filing Requirements, Sept. 26, 2013.
13
Id. at 11.
14
Id. at 10-11 (GRE’s IRP proposed conservation and load management involving only existing
resources, and did not propose to refurbish, build, or buy new plant).
15
Id. at 11.
16
Id. at 2, 11.
17
In the Matter of the Application of CenterPoint Energy Resources Corp. d/b/a CenterPoint
Energy Minnesota Gas for Authority to Increase Natural Gas Rates in Minnesota, Docket No. G008/GR-15-424, Findings of Fact, Conclusions, and Order, June 3, 2016 (CPE 2015 Rate Case
Order) at pages 11, 14, 24-25, 72-77, 83-84. (emphasis added) (The Commission required greater
transparency in future initial filings because of the problems created by CPE’ opaque initial
filing in the CPE 2015 Rate Case, in which, for example, (as the Commission found) CPE’s net
present value analysis, was incomplete “and not part of the initial rate case filing”, that “CPE’s
Net Present Value analysis was not provided in its initial filing, and was only provided in
response to DOC information requests”; that “this lack of clarity was due to the Company’s
inclusion of very little information in its initial filing”; with the result that, “the record simply
does not show what happened to the missing 38 percent of headquarters costs that CPE suggests
would have been allocated to Other Jurisdictions but were not” and “[d]oubt must go to
ratepayers.”
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38. In future rate cases, CenterPoint shall …
•

include and identify in the initial filing of future rate cases the incentive plan program
documents when the incentive plan’s costs are included in the test year for cost
recovery;

•

present all testimony and supporting schedules consistently, using the same 12-month
time period as CenterPoint’s selected test-year period;

•

provide transparent and reconcilable schedules in the event its selected test-year
period differs from the financial, operating and budgeting reporting periods used in
practice—if the Company fails to comply, the Commission may reject the rate case
filing as incomplete.

E.

REJECT FILING AS INCOMPLETE, BUT RETAIN THE CURRENT DOCKET

The Commission has been sensitive to the need for completeness before commencement of a
short statutory timeline. In an Interstate Power Company (IPC) rate case, 18 the Company failed
to provide a class cost of service study consistent with a past Commission order. Although the
Department recommended that the Commission accept IPC’s commitment to immediately
supplement its filing, and find the application complete, the Commission declined to do so,
stating: 19
The Commission is unwilling to follow the original Department recommendation,
which was to accept the Company's filing contingent upon Interstate later filing of
a CCOSS. If the current filing were accepted, the rate case would be considered
filed [and the] statutory ten-month deadline for completion of the case would thus
run…. Assuming that the Company filed its CCOSS within 30 days…the CCOSS
would not be received by the parties until some 60 days into the ten-month rate
case period. If the Company’s CCOSS filing were found to be unsatisfactory or
incomplete, revisions and refilings would be necessary. The parties would thus
not receive the final information until well into the ten-month period.
The Commission will reject Interstate's petition as incomplete at this time, due to
the omission of the CCOSS The petition will not be considered filed, and the
statutory ten-month period will not run, until the receipt by the Commission of an
adequate CCOSS. At that time, however, the Company will not need to refile its
testimony or schedules. The current docket number will be retained.

18

In the Matter of the Application of Interstate Power Company for Authority to Increase Its
Rates for Natural Gas Service in the State of Minnesota, Docket No. G-001/GR-90-700, Order
Rejecting Filing As Incomplete, October 29, 1990.
19
Id. at 2-3.
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F.

COMPLETION OF DISCOVERY PRIOR TO FINDING COMPLETENESS

The Commission can ensure completeness by requiring disclosure of information that it, its Staff,
and parties identify to be needed for completeness. For example, in a docket involving the
predecessor of CenturyLink QC, US West Communications, Inc., where there was a statutory
completeness requirement and statutory deadline, the Commission required responses to
outstanding information requests before finding the filing to be complete 20 The Commission
reasoned that it was “imperative to have the best available data on the longer-term revenue
effects of this filing.” 21
G.

EXTENSION OF THE COMPLETENESS REVIEW

When a company fails to provide sufficient information in its petition, and as a result parties are
unable to timely assess the petition, the Commission may extend the completeness review to
allow additional time for parties to identify issues for purposes of completeness. The
Commission described this consequence of an incomplete filing in the GRE 2012 IRP Order,
where the Commission stated that it may grant a request for an extension of the completeness
review by a party, or on its own motion: 22
The Commission may consider, at the request of a party or on its own motion,
extending the completeness review comment deadline to review assumptions
underlying [the initial] filing as part of its completeness review.

20

In the Matter of the Request of US WEST Communications, Inc. to Restructure and Reprice
Centron and to Reprice and Restructure PBX Trunk and Private Line Rates, In the Matter of US
WEST Communications, Inc.’s Filing to Obsolete Centrex Rate Stability Plan, and In the Matter
of US WEST Centron Price Change, Dockets Nos. P421/EM-91-1002, P421/EM-91-1000, and
P421/EM-91-328; Order Requiring Further Filings, Consolidating Filings, and Denying Motion
for Clarification, June 12, 1992, page 5.
21
Id.
22
GRE 2012 IRP Order at 12 (More fully, the Commission said: “[t]hroughout this docket
parties have alleged that GRE failed to give proper consideration to certain scenarios – especially
scenarios analyzing changes to GRE’s supply-side resources: Stanton Station, Genoa 3, and
GRE’s offer to sell capacity to Xcel. For various reasons, none of these issues arose until after
the Department had finished assessing the completeness of GRE’s resource plan filing. If these
issues could have been identified earlier, all parties would have benefitted from having additional
time to develop them. To facilitate review of the assumptions underlying GRE’s next resource
plan filing, the Commission will invite parties to that proceeding to ask to extend the deadline for
commenting on the filing’s completeness. The Commission may grant such requests on behalf of
any party, or even on its own motion. (emphasis added).
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III.

CENTURYLINK QC’S PETITION
A.

INTRODUCTION

In its August 15, 2016 Comments, the Department objected to the CenturyLink QC Petition and
further offered several reasons why CenturyLink QC’s Petition is incomplete. The Department
filed its objection within 45 days to meet the requirement in Minn. Stat. § 237.025 subd. 3 (b),
but noted that an objection to a petition should not be required until the filing is first complete.
At the writing of these August 29, 2016 Reply Comments, the Department is unable to provide
assurance that it has identified all categories of data needed to ensure a complete filing with
respect to the uncertificated but allegedly competitive service providers. CenturyLink QC’s
Petition involves highly complex engineering and economic questions involving phone services
sold by CenturyLink QC and its affiliates, as well CenturyLink QC’s vehement assertion that the
competitive criteria of Minn. Stat. § 237.025 subd. 4 (1) is met because households can choose
service from certain types of unregulated entities over which the Commission lacks jurisdiction.
CenturyLink QC provided very little information about the methodology and assumptions
underlying its assertions that it satisfies the competitive criteria of Minn. Stat. § 237.025 subd. 4
(1), other than the marketing maps of certain wireless providers, that CenturyLink QC evidently
printed off the internet, and data about cable providers (at the wire center level) from a website
called Sharetracker.net, the methodology and assumptions of which are not disclosed. 23
CenturyLink QC provides no information from which the Commission reasonably could infer
that the Commission will be able independently to obtain the wireless companies’ or
Sharetracker’s methodologies or assumptions via discovery. CenturyLink QC’s Petition should
not be considered complete unless there is a disclosure of methodologies and underlying
assumptions regarding the data from unregulated entities on which the Petition depends.
Shortness of time for the Commission to issue its decision is further aggravated in this docket
because the regulatory agencies, including the Commission, have no particular expertise
regarding the uncertificated providers and their services with which to evaluate the Petition, and
as a result, the Commission likely will need assistance of engineering and economic consultants,
the retention of which typically requires several months under the routine, statutorily-mandated
Request for Proposal process.
The Department offers some additional comments to further clarify why the Petition is
incomplete. The below comments attempt to avoid discussion of the merits, but it should be
acknowledged that there is not a bright line between what must be in the Petition to satisfy
completeness requirements and the Petition’s merits. In other words, the information provided in
response to a statutory requirement must be responsive to what is specified in the statute.

23

See CenturyLink QC Petition, Affidavit of Brigham.
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B.

COMPLETENESS OF CENTURYLINK QC’S PETITION FOR MARKET REGULATION

Minn. Stat. § 237.025, subd. 2(b) states: A petition filed under this subdivision must include:
1.

A list of exchange service areas in which the local exchange carrier is seeking
to be regulated under this section.

CenturyLink QC has satisfied this requirement.
2.

The local services offered by the local exchange carrier in each exchange
service area.

CenturyLink QC’s Petition states that local services offered by CenturyLink QC can be found in
the tariffs, price lists and catalogs that are located on the CenturyLink QC web site. 24 At the
Commission’s agenda meeting on August 25, 2016, the Commission discussed this requirement
with CenturyLink QC’s lawyer, Jason Topp. Mr. Topp stated that it is CenturyLink QC’s
opinion that a reference to the Company’s website is adequate given that the local services
CenturyLink QC offers are unimportant to satisfying the competitive criteria test in Minn. Stat. §
237.025 subd. 4 (1), which requires that 60% of households are able to choose “voice service”
from an unaffiliated competitive service provider. 25
Minn. Stat. § 237.025 subd. 2 (b) (2) requires that a petition must include “the local services
offered by the local exchange carrier in each exchange service area.” Since the legislature knows
that CenturyLink QC has its regulated services in a tariff on file with the Commission, the
requirement for a petition to include the local services offered in each exchange service area
clearly means that a petitioner is to do more than refer the Commission to its tariffs. By filing a
list of each of the local services offered in each exchange, there will be no ambiguity about
which services and corresponding local service customers are affected by the CenturyLink QC
Petition. There may then be some analysis of which customers may obtain service from a
competitive service providers and which customers must continue to rely upon CenturyLink QC
for their service offering.
Also, the statutory requirement that a petition include the local services offered by the local
exchange carrier in each exchange service area clearly implies that the local services
CenturyLink QC currently offers customers is relevant and to the Commission’s decision. In the
Department’s August 15, 2016 comments, the Department noted that Minn. Rule 7812.0600 lists
the basic service requirements of a certified local service provider. However, Minn. Stat. §
237.025 subd. 4 (1), states that 60% of the households must be able to choose “voice service,”
and the statute does not define “voice service.” Since CenturyLink QC relies on non-certified
carriers to satisfy the competitive criteria, such carriers may not meet the basic service
requirements in Minn. Rule 7812.0600.

24

CenturyLink Petition, Affidavit of Brigham, page 9.
Webcast video recording, Commission Agenda Meeting, Aug. 25, 2016, at 2:21, publ. online
at: http://minnesotapuc.granicus.com/MediaPlayer.php?view_id=2&clip_id=520
25
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It appears the Commission will need to determine what is acceptable “voice service” to satisfy
the statutory requirement. The Commission may recall that when Vonage first began offering its
service in Minnesota, 911 calls were not properly routed to the public safety answering points.
While the Department hopes that all competitive service providers are currently routing 911 calls
properly, such a service quality requirement isn’t automatic with any voice communication. In
other words, whatever the Commission accepts to be “voice service” should have some
acceptable level of service quality. Consistent with Minn. Rule 7812.0600, 911 or enhanced 911
access would seem to be appropriate service quality requirements for any competitive service
provider of voice service. The ability to make and receive calls from inside a premise with some
acceptable signal strength may be an appropriate level of service quality. The Commission may
also give consideration to a household’s ability to access telecommunications relay service, call
tracing capability, and blocking capability without incurring monthly charges. Because
CenturyLink QC relies on non-certificated entities’ services to support its Petition, some clarity
may be required from the Commission of what it will accept as “voice service” so that
CenturyLink QC can provide the information necessary to satisfy its burden of proof.
Finally, as the Department pointed out in its August 15, 2016 comments, the lines of
CenturyLink QC’s affiliate, CenturyLink Communications, LLC, (CLC), were not included in
the calculation of households served. 26 The Commission may view this as not providing
complete information with its Petition.
3.

A list of competitive service providers in each exchange service area.

The Affidavit of Robert Brigham at page 10 states that Exhibit RHB-7 is a partial list of
providers that offer facility-based services to residential customers. The Commission will need
to determine if CenturyLink QC’s Petition is complete in the absence of all competitive service
providers in each exchange.
4.

A description of affiliate relationships the petitioning local exchange carrier
has with any provider of local service in each exchange service area.

If CLC is the only affiliate of CenturyLink QC providing any local service in each exchange
service area, the Department agrees that CenturyLink QC identified CLC in its Petition.
However, because CenturyLink QC chose to exclude CLC data from its analysis, the Petition is
incomplete as it does not show what local services CLC provides in each exchange service area.
In addition to whatever retail local services CLC may provide, if CLC is the underlying carrier to
another provider, it is relevant to the subdivision 4 analysis.
5.

Documentation demonstrating the local exchange carrier’s loss of local voice
service customers to unaffiliated competitive service providers in each
exchange service area over, at a minimum, the previous five years.

The statute requires a showing that customers were lost to an unaffiliated competitive service
provider, not simply a demonstration of the loss of local service customers. For example, a
26

See Department August 15, 2016 comments, pages 4-5, no. 3.
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customer has not been lost to an unaffiliated competitive service provider if the customer
continues to purchase CenturyLink QC’s internet service and uses an over-the-top VoIP provider
for voice calls. Similarly, a customer has not been lost to an unaffiliated competitive service
provider if the customer chooses to use a provider with satellite technology, a wireless provider
that resells voice service purchased at wholesale, or a CLEC that doesn’t own a substantial
portion of the last-mile or loop facilities. Households served by entities that are not qualifying
competitive service providers are not to be included in the 60 percent statutory requirement in
Minn. Stat. § 237.025 subd. 4 (1).
CenturyLink QC has not submitted the information required by the statute to support its Petition.
The Commission can choose to accept CenturyLink QC’s Petition as complete with respect to
this requirement since it provided some data. This may, however, have the adverse effect of a
Commission determination at some later date that the information submitted by CenturyLink QC
is inadequate or incomplete.
6.

Evidence demonstrating that the local exchange carrier satisfies the
competitive criteria under subdivision 4 in each exchange service area.

CenturyLink QC filed its Petition under Minn. Stat. § 237.025 subd. 4 (1), requiring CenturyLink
QC to show that it serves fewer than 50 percent of the households in an exchange service area,
and at least 60 percent of households in the exchange service area can choose voice service from
at least one additional unaffiliated competitive service provider. The Commission can choose to
accept CenturyLink QC’s Petition as complete with this requirement since some data was
provided. Again, however, in the absence of additional information being filed, the Commission
may determine at some later date that the information submitted by CenturyLink QC is
inadequate or incomplete.
As the Department explained in its August 15, 2016 comments, CenturyLink QC relies on
wireless voice services to support its claim that 60 percent of the households in all of its 108
exchanges can choose voice service from at least one additional unaffiliated competitive service
provider. The Department also provided an example of how a wireless carrier’s coverage maps
used for marketing may be significantly different than its actual coverage maps. Upon the
Commission determining whether “voice service” should meet some level of service quality,
CenturyLink may need to submit additional evidence. But to be clear, if the Commission were to
accept wireless areas with weak to no coverage as acceptable for the purpose of determining if
voice service is available, then the marketing maps provided by CenturyLink QC are sufficient to
show wireless coverage in that context. As stated above, the Commission should give
consideration to its basic service requirements in Minnesota rules that include 911 or enhance
911 access, access to telecommunications relay service, call tracing capability, and blocking
capability without incurring monthly charges.
In addition, in the event the Commission rejects CenturyLink QC’s proposition that if customers
are not receiving service from CenturyLink QC, they must be receiving service from an
unaffiliated competitive service provider (as defined), then it is necessary to review what voice
service is available from competitive service providers in each of the exchanges included in the
Petition. To analyze the competition CenturyLink QC is truly experiencing in any exchange, it
may be necessary to provide the Commission with the data of those carriers sufficient in size to
10

demonstrate that the competitive criteria in subdivision 4 have been met. CenturyLink QC’s
analysis simply does not pass the “straight face” test, since it fails to account for (1) customers
served by CLC, (2) customers served by another retail carrier that has CenturyLink QC or CLC
as by the underlying carrier, (3) customers using satellite technology, (4) wireless voice
providers that resell voice services purchased at wholesale, (5) competitive local exchange
carriers that do not own a substantial portion of the last-mile or loop facilities over which they
provide local voice service, and (6) over the top VoIP providers.
IV.

DEPARTMENT RECOMMENDATION

The Department recommends that the Commission find that the CenturyLink QC’s Petition is
incomplete pursuant to Minn. Stat. § 237.025, subd. 2 (b). Allow the current docket to remain
open in the event CenturyLink QC chooses to supplement its Petition so that the initial filing
requirements are met. If CenturyLink QC supplements its Petition, the Commission should then
establish a process to determine whether the Petition is complete. CenturyLink QC should be
directed to disclose the methodologies and underlying assumptions regarding the data from
unregulated entities on which the Petition depends.
The Commission may also wish to address the type of assistance it will need to evaluate the
Petition, once it is deemed complete. As stated above, engineering and economic consultants
may be needed to evaluate the Petition.
Finally, the Commission may wish to address how disputes on discovery may be resolved. If
CenturyLink QC refuses to respond to discovery requests of other parties because it deems the
requests as unnecessary or unimportant to the merits of the Petition or an excessive burden, a
process should be established for any such disputes to be resolved in a timely manner. The
Commission may wish to delegate to its Executive Secretary, Commission staff, or a lead
Commissioner the authority to rule on discovery disputes.
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Mr. Daniel P. Wolf
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